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CHAP. XLIV. 

Idea of the Roman Jurifprudence. — The Laws of 
the Kings .—The Twelve Tables of the Decem- 
virs. — The Laws of the People. — The Decrees of 
the Senate. — The Edidls of the Magiftrates and 
Emperors. — Authority of the Civilians. — Code y 
Pandefts, Novels, and' Iujlitutes of Juft ini an : — 
I. Rights of Perfons . — II. Rights of Things.— 
III. Private Injuries and Aftions . — IV. Crimes 
and Puniftjments. 

\ 

T H E vain titles of the victories of Juftinian 
are crumbled into duft : but the’ name of 
the legiflator is infcribed on a fair and everlafting 
monument. Under his reign, and by his care, 
the civil jurifprudence was digefted in the immor- 
Vol.'vIII. B tal 



C FI A P. 
XLIV. 

■ v — *■** 
The civil 
or Roman 
law. 
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j • THE DECLINE AND FALL 

C xlyv‘‘ ta l wor ^ s °f Code, the Pandects, and the 

■ — t — Institutes 1 : the public reafon of the Romans 

has been filently or ftudioufly transfufed into the 
domeftic inflitutions of Europe 2 , and the laws of 
Juftinian ftill command the refpeft or obedience 
of independent nations. Wife or fortunate is the 
prince who connetfts his own reputation with 
the honour and intereft of a perpetual order of 
men. The defence of their founder is the firft 
caufe, which in every age has exercifed the zeal 
and induftry of the civilians. They pioufly com- 
memorate his virtues ; diflemble or deny his fail- 
ings and fiercely chaftife the guilt or folly of the 
rebels who prefume to fully the majefty of the 
purple. The idolatry of love has provoked, as it 
ufually happens, the rancour of oppofition ; the 
character of Juftinian has been expofed to the 
blind vehemence of flattery and invedlive, and the 
injuftice of a feft (the Anti-'Tribonians') has refuled 
all praife and merit to the prince, his minifters. 



* The civilians of the darker ages have eftablilhed an ahfurd and 
incomprehenfible mode of quotation, which is fupported by authority 
and cuftom. In their references to the Code, the Pandefls, and the 
Inltitutes, they mention the number, not of the bonk, but only of the 
law ; and content tbcmfelve* with reciting the firft words of the title to 
which it belongs ; and of thefe titles there are more than a thoufand. 
Ludcwig (Vit. Juftiniani, p. 268.) willies to (hake off this pedantic, 
yoke; and I have dared to adopt the fimple and rational method of 
numbering the book, the title, and the law. 

* Germany, Bohemia, Hungary, Poland, and Scotland, have re- 
ceived them as common law or reafon ; in France, Italy, &c. they 
poffel's a direft or indireft influence; and they were refpe&ed in Eng- 
land, from Stephen to Edward I. our national Juftinian (Duck, de 
Ufu et Auftoritate Juris Civilis, 1 . ii. c. i. 8 — 15. , Heineccius, 
Hift. Juris Germanic), c. 3, 4. N° 55-124. and the legal hiftorians 
of each country). 
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OF THE ROMAN EMPIRE 



3 

and his laws 3. Attached to no party, interefted C ^ L ^ P ' 
only for the truth and candour of hiftory, and di- . » 

retted by the moft temperate and fkilful guides + , I 
enter with juft diffidence on the fubjett of civil law, 
which has exhaufted fo many learned lives, and 
clothed the walls of fuch fpacious libraries. In a 
Angle, if poffible, in a ffiort chapter, I ffiall trace 
the Roman jurifprudence from Romulus to Jufti- 
nian s , appreciate the labours of that emperor, 
and paufe to contemplate the principles of a fci- 
ence fo important to the peace and happinefs of 
fociety. The laws of a nation form the moft in- 
ftruttive portion of its hiftory; and, although I 
have devoted myfelf to write the annals of a de- 
clining monarchy; I lhall embrace the occafion to 



1 Francis Hottoman, a learned and acute lawyer of the xvi t * 1 cen- 
tury, wilhed to mortify Cujacius and to pleafe the Chancellor de 
PHopital. His Anti-Tribonianus (which I have never been able to 
procure) was publilhed in French in 1609 ; and his fe£l was propa- 
gated in Germany (Heineccius, Opp. tom. iii. fylloge iii. p. *71— 
r 8 

+ At the head of thefe guides, I (hall refpeftfully place the learned 
and perfpicuous Heineccius, a German profeffor, who died at Halle 
in the year 1741 (fee his Eloge in the Nouvclle Kibliotheque Ger- 
manique, tom. ii. p. 51—64.). His ample works have been col - 
lefted in eight volumes in 4 t0 , Geneva, 1743—1748. The treatifes 
which I have feparately ufed are, 1. Hiftoria Juris Romani et Germa- 
nici, Lugd. Batav. 1740, in 8°. 2. Syntagma Antiquitatum Roma- 
nam Jurifprudentiam illuftrantium, 2 vols. in 8°, Trajecl. ad RKe- 
num. 3. Elementa Juris Civilis fecundum Ordinem Inftitutionum, 
Lugd. Bat. 1751, in 8°. 4. Elementa J. C. fecundum Ordinem 

Pande£larum, Trajefl. 1772, in 8°, 2 vols. 

S Our original text is a fragment de Origine Juris (Pandeft. 1 . i. 
tit. ii.), of Pomponius, a Roman lawyer, who lived under the Anto- 
nines (Heinecc. tom. iii. fyll. iii. p. 66 — 126.). It has been abridged, 
and probably corrupted, by Tribonian, and fmce rsllored by Bynker- 
(hoek (Opp. tom, i, p. 279—304.). 
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